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UNI TED STATES TAX COURT

ESTATE OF ALCERI NE ALLEN SM TH, DECEASED, JAMES ALLEN SM TH,
EXECUTOR, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket Nos. 19200-94, 3976-95. Fil ed Cctober 18, 2000.

In a prior opinion, we determ ned that there was a
deficiency in estate tax. P filed a tinely notice of
appeal but did not file a bond to stay assessnment or
col l ection during the pendency of the appeal. R
assessed the deficiency in estate tax, and P paid a
portion of the anpbunt assessed. The Court of Appeals
reversed, vacated, and remanded for further
proceedi ngs. The Court of Appeal s opinion did not
preclude the possibility that further proceedings in
this Court mght result in an estate tax deficiency in
the same anmount that was previously decided. P filed a
Motion To Restrain Collection, Abate Assessnment, And
Order A Refund O Amount Collected. P s notion is
based on sec. 7486, |I.R C.

Hel d: Sec. 7486, |.R C., provides that “if the
anmount of the deficiency determ ned by the Tax Court is
disallowed in whole or in part by the court of review,
t he amount so di sall owed shall be credited or refunded
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to the taxpayer”. \Were a Court of Appeals reverses
and remands for further proceedings wthout indicating
that an ascertainable “anmount” of the previously

det erm ned deficiency cannot be properly assessed on
remand, no part of the amount of the previously
determ ned deficiency has been disallowed for purposes
of sec. 7486, |.R C. P s notion is denied.

Harold A. Chanberlain, for petitioner.

Carol Bi ngham McC ure, for respondent.

OPI NI ON

RUWE, Judge: This case is before the Court on the estate’s
notion to restrain collection, abate assessnent, and refund
anounts col |l ected by respondent. Section 7486 provides that “if
t he anount of the deficiency determ ned by the Tax Court is
disallowed in whole or in part by the court of review the
anount so disallowed shall be credited or refunded to the
taxpayer”. The sole issue for decision is whether the anmount of
the deficiency previously determned by this Court was disall owed
in whole or in part by the court of review, within the neani ng of
section 7486,' when the Court of Appeals reversed, vacated, and

r emanded.

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect as of the date of decedent’s
death, and all Rule references are to the Tax Court Rul es of
Practi ce and Procedure.
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Backgr ound

On June 4, 1997, we issued our opinion in the estate’s

consol i dated cases.? See Estate of Snmith v. Conmi ssioner, 108

T.C. 412 (1997). CQur prior opinion dealt with respondent’s

di sal | ownance of part of a deduction for a claimagainst the
estate under section 2053(a)(3). See id. at 413. W sustained
respondent’s estate tax deficiency determ nati on because we found
that the proper valuation of the claimagainst the estate by
Exxon Cor poration (Exxon) required consideration of the
settlenment of the Exxon claimthat occurred after decedent’s
death.® See id. at 425. Qur holding with respect to the estate
tax deficiency disposed of the need to address respondent’s

i ncone tax deficiency determnation. See id. at 425 n.13.
Pursuant to our opinion, the parties filed separate conputations
under Rule 155. On January 12, 1998, we issued a suppl enental
opi nion resol ving a di sagreenent between the parties with respect

to their conputations. See Estate of Smth v. Conm ssioner, 110

T.C. 12 (1998). On March 31, 1998, the estate paid $646, 325. 76,

2Qur original opinion consolidated two cases of the estate,
one dealing with an incone tax deficiency determ nation (docket
No. 3976-95) and the other dealing with an estate tax
deficiency determ nation (docket No. 19200-94). The asserted
i ncone tax deficiency was an alternate position taken by
respondent in the event we rejected his position in the estate
tax deficiency determ nation.

W found that the validity and the enforceability of the
cl ai m agai nst decedent were uncertain as of the date of death.
See Estate of Smith v. Conm ssioner, 108 T.C 412, 425 (1997).
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whi ch was an estinate of the estate tax deficiency and interest.*
On April 10, 1998, the estate filed a tinmely notice of
appeal. The estate did not file a bond pursuant to section 7485°
in order to stay the assessnent or collection of the deficiency
during the pendency of the appeal. On May 12, 1998, respondent

assessed an estate tax deficiency in the amobunt of $564, 429. 87
plus interest in the anobunt of $410, 848.76. Respondent gave the
estate credit for the March 31, 1998, paynent of $646, 325. 76 and
al so gave the estate credit for an overpaynment of incone tax
determ ned in docket No. 3976-95 in the anpunt of $63, 052,
resulting in a bal ance due of $265,900.87. Collection of the
bal ance due was adm nistratively stayed during the pendency of
the estate’s appeal .®

On Decenber 15, 1999, the Court of Appeals for the Fifth
Circuit reversed, vacated, and remanded for further proceedi ngs

Wi th respect to the estate tax deficiency. See Estate of Smith

‘Respondent’s Appeals O fice estimated this amount. As
part of the estimate, respondent allowed a deduction fromthe
estate for estimated interest which would be due on the
deficiency determ ned, as of a hypothetical date of paynent of
Mar. 31, 1998.

5Sec. 7485(a) provides that the appeal of a decision of this
Court does not operate as a stay of assessnent or collection of
any portion of a deficiency unless a bond is filed by the
t axpayer

Respondent has represented that collection of the unpaid
assessnment remains adm nistratively stayed and that no coll ection
activity is currently taking place.
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v. Conmm ssioner, 198 F.3d 515 (1999). The Court of Appeals held

that we had inproperly considered the post-death settl enent of
Exxon’s claimagainst the estate. See id. at 526. The Court of
Appeal s provided instructions regardi ng what evidence should be
consi dered for purposes of ascertaining the date-of-death val ue
of the claimagainst the estate but nade no finding as to the
correct anmount of the claimfor purposes of deduction under
section 2053(a)(3) and did not preclude the possibility that the
correct amount of the deficiency mght be the sane as that
determned in our original decision. See id.

Di scussi on

The issue for decision is whether the “anmount of the
deficiency” previously determned by this Court was “disall owed
in whole or in part by the court of review wthin the neaning of
section 7486. Petitioner argues that the anmount of the
deficiency in our prior decision was disallowed when that
deci sion was reversed, vacated, and remanded. W disagree.

Section 7486 provides:

SEC. 7486. In cases where assessnent or collection has
not been stayed by the filing of a bond, then if the anmount
of the deficiency determ ned by the Tax Court is disallowed
in whole or in part by the court of review, the anobunt so
di sal | oned shall be credited or refunded to the taxpayer

wi t hout the making of claimtherefor, or, if collection has
not been made, shall be abated.
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In the absence of any evidence of |egislative purpose
warranting a different approach,’” “we nust assune that Congress
meant what it said and that the statutory | anguage shoul d be

taken at face value.” Cal-Miine Foods, Inc. v. Conm ssioner, 93

T.C 181, 209 (1989). The | anguage of section 7486 provides for
abat enent and refund of the “anount of the deficiency determ ned”
by this Court that has been “disallowed in whole or in part by
the court of review, regardl ess of whether the taxpayer files a
claimfor relief. The statute sinply acts as a procedural device
ensuring that the Comm ssioner follows a decision of the court of
review in situations where it can be ascertained that all or a
part of the anount of the deficiency determned by this Court was
di sal l oned. Where the court of review reverses and renmands but
does not indicate that any ascertai nable “anpunt” of the

previ ously determ ned deficiency has been precluded, it cannot be
said that the court of review has “disallowed in whole or in

part” the “ampount of the deficiency determ ned by the Tax Court.”

The legislative history of sec. 7486 (originally enacted as
sec. 1001(d) by the Internal Revenue Act of 1926, ch. 27, 44
Stat. 110, anended by the Internal Revenue Act of 1928, ch. 852,
45 Stat. 873, designated as sec. 1146 in the Internal Revenue
Code of 1939, and becom ng sec. 7486 under the Internal Revenue
Code of 1954) | acks any indication of congressional intent on the
i ssue involved. See H Rept. 1, 69th Cong., 1lst Sess. (1925),
1939-1 C.B. (Part 2) 315, 327-329; S. Rept. 52, 69th Cong., 1st
Sess. (1926), 1939-1 C.B. (Part 2) 332, 357-360; Conf. Rept. 356,
69th Cong., 1st Sess. (1926), 1939-1 C. B. (Part 2) 361, 378-379;
H Rept. 1337, 83d Cong., 2d Sess. A434 (1954); S. Rept. 1622,
83d Cong., 2d Sess. 614 (1954).
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In the instant case, the Court of Appeals reversed and
remanded with instructions regarding the proper evidence to
consider for valuing Exxon's claimagainst the estate. The Court
of Appeal s made no finding regarding the correct value of the
Exxon claim nor did it preclude an ultimate finding of val ue
that would result in the same deficiency anount contained in our
prior decision. The Court of Appeals sinply held that post-death
events, such as the settlenent of the Exxon claim should not be
considered in making the valuation determ nation. The Court of
Appeal s remanded with instructions to nmake the val uati on based on
facts that existed on the date of decedent’s death. The anopunt
of the prior deficiency determ nation was not disallowed in whole
or in part.

Al t hough this Court has not previously addressed the issue,
ot her courts have held that section 7486 does not apply in the

present situation. In Tyne v. Conm ssioner, T.C Meno. 1966-214,

the Tax Court allowed the taxpayer to deduct a portion of his
travel expenses. The taxpayer appeal ed but did not post a bond,
and the Comm ssioner assessed the deficiency. The Court of
Appeal s for the Seventh Circuit reversed and remanded with
instructions to use a different nmethod of allocation for purposes

of determ ning the all owabl e deduction. See Tyne v.

Comm ssioner, 385 F.2d 40, 42 (7th Gr. 1967). After the Tax

Court entered new decisions, the taxpayer again appeal ed, and the
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Court of Appeals again reversed and remanded for additi onal

heari ngs. See Tyne v. Conm ssioner, 409 F.2d 485 (7th G

1969). The taxpayer then filed a notion with the Court of
Appeal s for relief under section 7486, seeking a refund and an
abatenent. The Court of Appeals denied the notion, stating:

Al though it is arguable logic that the reversal of
t he deci sions which were the foundations of the
assessnents conpel | ed abatenent, we consider it a
better construction of 26 U S.C. 8§ 7486 that reversal
with remand for further proceedings, as distinguished
fromreversal and final disallowance of deficiencies,
did not require abatenent until action of the tax court
upon remand. * * * [Tyne v. Conm ssioner, 69-2 USTC
par. 9508 (7th Cr. 1969).]

The Court of Appeals thus held that any abatenent and refund
woul d depend on further decision by the Tax Court. See id.
The Court of Appeals for the Sixth Grcuit reached the sane

conclusion in United States v. Bolt, 375 F.2d 725 (6th G

1967). The Tax Court had originally found the taxpayer |iable
for incone tax deficiencies and fraud penalties. See G ubb v.

Comm ssioner, T.C Meno. 1961-153. The taxpayer appeal ed but did

not post a bond, and the Conm ssioner assessed the deficiency and
penalties. The Court of Appeals upheld the Tax Court’s finding
of fraud but reversed and remanded wth instructions outlining
the appropriate nmethod for determ ning the deficiency anount.

See Grubb v. Comm ssioner, 315 F.2d 753, 758-759 (6th Cr. 1963).

Based on stipulations by the parties, the Tax Court then entered

a new decision as to the correct anount of the deficiencies and
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the fraud penalties. See United States v. Bolt, supra at 726.

In a subsequent action to resolve a di spute over the proper
conputation of interest on the deficiency and fraud penalties,
the Court of Appeals rejected the taxpayer’s argunment that the
origi nal assessnent nade by the Comm ssioner had been invalidated
as a result of the reversal and remand.® See id. The Court of
Appeal s held that the reversal and remand did not “vitiate the
assessnent” for purposes of section 7486. 1d.

In Denison v. Conm ssioner, T.C. Mnpb. 1981-738, the Tax

Court sustained the Comm ssioner’s deficiency determ nation
because the taxpayer failed to show that the determ nati on was
erroneous. The taxpayer appeal ed but did not post a bond, and
t he Comm ssi oner assessed the deficiency. The Court of Appeals
for the Eighth Grcuit reversed and remanded for further
proceedings with instructions to require the Comm ssioner to
produce evi dence establishing the reasonabl eness of its

determ nation. See Denison v. Barlow, 689 F.2d 771, 773 (8th

Cir. 1982). The taxpayer then filed an action in District Court
seeki ng declaratory and injunctive relief against the

Conmmi ssioner’s efforts to collect the assessnent. The District

8The taxpayer in United States v. Bolt, 375 F.2d 725 (6th
Cr. 1967), appears to have been arguing that the reversal and
remand of the Tax Court’s first decision invalidated the original
assessnent nmade by the Conm ssioner and that this, in turn,
af fected the anpbunt of interest due on the deficiency and fraud
penalties as finally determ ned on remand.
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Court, citing sections 7485 and 7486, stated that the assessnent
and collection efforts of the Conm ssioner nmay be stayed only by
t he posting of a bond unless disallowance is nade by the court of

review. See Denison v. Barlow, 563 F. Supp. 263, 264 (E.D. Ark.

1983). The District Court held that “no disall owance” was nade
when the Court of Appeals reversed and remanded for further
proceedi ngs. 1d.

I n an anal ogous situation, we considered whether a reversal
and remand for further proceedings required the Comm ssioner to

rel ease a surety bond filed by the taxpayer. See Jacobson v.

Commi ssioner, 97 T.C 425 (1991). In Jacobson, a bond was filed

pursuant to section 7485 in order to stay the assessnent and
col l ection of deficiencies during the pendency of the appeal.

The Court of Appeals reversed and remanded for further

consi deration, and the taxpayer filed a notion for rel ease of the
bond. See id. at 426. The surety bond specified in section 7485
acts as security until “paynent of the deficiency as finally
determ ned”. Sec. 7485(a)(1l). W held that the surety bond
coul d not be rel eased before the proceedings on remand were

concl uded because the deficiency had not been “finally

determ ned”. Jacobson v. Commi ssioner, supra at 427. This

interpretation of section 7485 is consistent with denying relief

under section 7486 when the court of reviewreverses and renmands
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but does not disallow any ascertai nabl e anobunt of the Tax Court’s
deficiency determ nation.

W note the recent case of Wechsler v. United States, 2000

WL 713407 (S.D.N. Y. 2000), which granted the taxpayers relief
under section 7486 where a decision of this Court was reversed
and remanded. In that case, the Tax Court had initially denied
the taxpayers’ notion for summary judgnent because the Court
found that valid waivers were executed which extended the

applicable 3-year period of [imtations. See Transpac Drilling

Venture 1982-16 v. Conm ssioner, T.C Meno. 1994-26. 1In doing

so, the Tax Court did not address the Conm ssioner’s alternative
argunent that the 6-year period of limtations mght apply. See
id. The Court of Appeals for the Second Circuit reversed the Tax
Court’s holding that the waivers were validly executed and
remanded for a determ nation of whether the 6-year period of

[imtations applied. See Transpac Drilling Venture 1982-12 v.

Commi ssioner, 147 F.3d 221, 229 (2d Cr. 1998). The taxpayers’

subsequent notion for relief under section 7486 was granted in

Wechsler v. United States, 2000 W. 713407 (S.D.N. Y. 2000), and

the Comm ssioner’s notion to vacate that judgnent was denied in

Wechsler v. United States, 2000 W 1253267 (S.D.N. Y. 2000). The

District Court explained that the Comm ssioner’s deficiency
deterni nation was unenforceabl e unl ess the Comm ssioner could

show that the 6-year period of [imtations applied but enphasized
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that the Court of Appeals opinion “in no way concludes this

litigation”. Wechsler v. United States, 2000 W. 713407 (S.D.N. Y.

2000) .

Wi | e Wechsl er may be distinguishable on its facts, it is
al so clear that the Court of Appeals’ reversal in that case |left
open the possibility that the Tax Court m ght determ ne that the
6-year period of limtations remained open after considering the
matter on remand. To the extent Wechsler is inconsistent with
our holding in the instant case, we respectfully disagree with
Wechsl er.

Based on the facts before us, we hold that the “anpunt” of
our previous deficiency determ nation was not “disallowed in
whole or in part” within the nmeaning of section 7486 when the

Court of Appeals reversed and remanded for further proceedings.

An appropriate order wll

be i ssued denvying petitioner’s

not i on.



